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The issue is whether the Office of Workers' Compensation Programs properly suspended
appellant’ s right to compensation on the basis that he refused to undergo a medical examination.

Appellant filed a claim on December 2, 1987 alleging on October 21, 1987 he injured his
left shoulder in the performance of duty. The Office accepted appellant’s claim for contusion
left scapula. Appellant filed a notice of recurrence of disability on November 28, 1989 and the
Office accepted that he sustained the additional conditions of cervical and thoracic subluxations
on February 6, 1990. Appellant completed a claim for compensation on January 19, 1993
requesting wage-loss compensation from January 12 to March 3, 1993. The Office denied
appellant’s claim for recurrence of disability by decision dated April 23, 1993. Appellant
requested an oral hearing and by decision dated September 23, 1993, the hearing representative
set aside the Office’s April 23, 1993 decision and remanded appellant’s claim for further
development of the medical evidence. Appellant appealed this decision to the Board, and in an
order dismissing appeal dated August 7, 1995" the Board found that the hearing representative’s
decision was not in posture for an appeal.

By letter dated February 6, 1996, the Office referred appellant for a second-opinion
evaluation on February 27, 1995 and informed him of the penalty provision for refusing to
submit to the examination. In a letter dated February 13, 1996, appellant stated that he was
opting to postpone the proposed appointment. He stated, “1 am treating your request for
examination by yet another physician as a disagreement or conflict in medical opinion.”
Appellant requested examination by an impartial medical examiner and noted that he had a
schedule conflict on February 27, 1996, a dental appointment that had been scheduled for six
months. Appellant did not appear for the second-opinion examination. In a letter dated
March 1, 1996, the Office provided appellant with the opportunity to present his reasons in
writing for failing to keep the scheduled appointment. Appellant responded on March 7, 1996
and reiterated that he had a schedule conflict and that he believed he should be examined by an
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impartial medical speciaist. By decision dated March 18, 1996, the Office suspended
appellant’ s compensation benefits until the refusal or obstruction stopped.

The Board finds that appellant’s failure to keep the scheduled appointment did not
constitute arefusal to submit, without good cause, to a medical examination that was reasonably
required.

Section 8123(a) of the Federal Employees Compensation Act provides:

“An employee shall submit to examination by a medical officer of the United
States, or by a physician designated or approved by the Secretary of Labor, after
the injury and as frequently and at the times and places as may be reasonably
required....”?

The Board has held that a time must be set for a medical examination and the employee
must fail to appear for the appointment, without an acceptable excuse or reason, before the
Office can suspend or deny the employee’s entitlement to compensation on the grounds that the
employee failed to submit to or obstructed a medical examination.® In the present case, the time
for the second-opinion examination was set, appellant was duly advised of the scheduled
appointment and failed to appear for medical evaluation. The only remaining issue is whether
appellant presented an acceptable excuse or reason for his failure to appear. In this regard, the
Office's Federal (FECA) Procedure Manual provides:

“Failure to Appear. If the claimant does not report for a scheduled appointment,
he or she should be asked in writing to provide an explanation within 14 days. If
good cause is not established, entitlement to compensation should be suspended
in accordance with 5 U.S.C. 8 8123(d) until the clamant reports for
examination.”*

Following notice that appellant failed to appear for examination, the Office, in aMarch 1,
1996 letter, allowed him 14 days to explain why he failed to keep the appointment, and advised
him that if he did not respond or if his reasons were found unacceptable, his entitlement to
compensation would be suspended until he agreed to submit to examination as directed. In his
response dated March 7, 1996, appellant stated the he did not attend the appointment because he
was entitled to an impartial medical examination and because he had a schedule conflict.

The Board finds that the Office properly allowed appellant to submit in writing and duly
considered his stated reasons for the failure to keep the scheduled second opinion evaluation.
The Board further finds that appellant’s assertion that he was entitled to evaluation by an
impartial medical examiner is without merit. The Office hearing representative determined that
the medical evidence in support of appellant’s claim was not sufficient to meet his burden of
proof, but was sufficient to require the Office to undertake further development of the medical
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evidence. Appellant’sbelief that if the Office undertook further development, then there must be
a conflict of medical opinion is not sufficient good cause to refuse to submit to the scheduled
appointment.

However, appellant also asserted that he had a schedule conflict on February 27, 1996 in
that he had a previously scheduled dental appointment on that date. Appellant informed the
Office of this scheduling conflict on February 13, 1996 prior to the scheduled second-opinion
evaluation on February 27, 1996. He again noted the schedule conflict in his March 7, 1996
letter. However, the Office did not address this aspect of appellant’s contentions. As the Office
was aware that appellant had a previous medical commitment on the date in question, the Office
should have verified the appointment or rescheduled appellant's appointment with the
second-opinion physician and again informed appellant of the consequences of refusing to
submit to the examination.”

The March 18, 1996 decision of the Office of Workers Compensation Programs is
hereby reversed.

Dated, Washington, D.C.
September 11, 1998
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appellant had explained his difficulties in reaching the schedule appointment to the Office prior to the date of the
appointment, then the Office should have considered these problems or appellant would have had a reasonable
explanation for his failure to keep the appointments).



